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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
STATE OF OKLAHOMA,
Plaintiff,
V. . Case No. 4:05-CV-329-GKF-PJC
TYSON FOODS, INC.,et al.,
Defendants.

STATE OF OKLAHOMA'S BENCH BRIEF REGARDING THE ADMIS SION OF
PUBLIC RECORDS PURSUANT TO FED. R. EVID. 803(8)(C)

Plaintiff, the State of Oklahoma (“the State”)rdi@y submits this bench brief to assist the
Court with its evidentiary rulings involving the lpiic records and reports exception to the
hearsay rule pursuant to Federal Rule of Evide0&¢g3!
Discussion

Public Records, Reports, Statements, and Data @upilations Are Presumed
Admissible, and Defendants as the Objecting PartieBear the Burden To
Demonstrate the Unreliability of Such Evidence.

Fed. R. Civ. P. 803(8) provides:

The following are not excluded by the hearsay relen though the declarant is
available as a witness: . . .

Records, reports, statements, or data compilatiora)y form, of public offices

or agencies, setting forth (A) the activities dé thffice or agency, or (B) matters
observed pursuant to duty imposed by law as towmatters there was a duty to
report, excluding, however, in criminal cases miattdserved by police officers
and other law enforcement personnel, or (C) inl @&fions and proceedings and
against the Government in criminal cases, factadirigs resulting from an

! The State notes that the trial exhibits giviregrio Defendants’ in-court presentation on

September 30, 2009, regarding Rule 803(8), whicluded a PowerPoint presentation and
citation to and distribution of previously undisstal case law, were disclosed to Defendants on
Monday, September 21, 2009. Despite having thedeekhibit designations for some nine
days, Defendants waited until the morning of thusie to raise this issue.
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investigation made pursuant to authority grantethlay unless the sources of
information or other circumstances indicate lackro$tworthiness.

Fed. R. Evid. 803(8). This brief focuses on theegory of documents identified in

subsection (C), namely, “[rlecords, reports, staets, or data compilations, in any form, of
public offices or agencies, setting forth . . téet findings resulting from an investigation made
pursuant to authority granted by law, unless the@as of information or other circumstances
indicate lack of trustworthiness.” Fed. R. Evi638)(C).

Government reportsate, with their opinions, conclusions, and recomngations,
presumed admissiblender rule 803(8)(C), unless [the party opposiregrtadmission]
demonstrates the reports’ untrustworthinesg$érnandez v. City of Albuquergudo. CIV 02-
0333, 2004 U.S. Dist. LEXIS 30820, at *8 (D.N.MnJ24, 2004) (emphasis added). Rule
803(8) “is based upon the assumption that pubficers will perform their duties, that they lack
motive to falsify, and that public inspection toialihmany such records are subject will disclose
inaccuracies.” 30B Michael H. Graham, Federal fira& Procedure Evidence § 7049 (2009).
“Since the assurances of accuracy are generalfgegréor public records than for regular
business record#)e proponent is usually not required to establigteir admissibility through
foundation testimony 5-803 Weinstein’'s Federal Evidence § 803.1@fZJ09) (emphasis
added).

There are three requirements for a document talbrésaible under Rule 803(8)(€)

(2) the report was prepared pursuant to authgrapted by law;

(2) the evidence constitutes factual findings; and
3) circumstances do not indicate the report tsustworthy.

2 As a threshold matter, “[t|he foundation for @c record or report need only establish

that the document is authentic and that it contamesof the three types of matters specified in
the rule. Itis not necessary to show that thdipuecord or report was regular or made at or
near the time of the event recorded.” Steve Gd@@din Guy Wellborn Ill, Courtroom
Handbook on Federal Evidence 461 (West 2008).
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Perrin v. Anderson784 F.2d 1040, 1046-47 (10th Cir. 198&%j¢cord In re Cessna 208 Series
Aircraft Prods. Liab. Litig, No. 05-md-1721, 2009 U.S. Dist. LEXIS 78504, &7 {D. Kan.
Sept. 1, 2009) (citingerrin andFlannery Props. v. ByrnéNos. 98-1122 & 98-1134, 216 F.3d
1087 (table) (2000 U.S. App. LEXIS 12090 (10th Gday 30, 2000)). These requirements are
addressed in turn.

Element I The Public Office or Agency Prepared the Report
Pursuant to Authority Granted by Law

The first factor under Rule 803(8)(C) requires tihat report have been prepared pursuant
to authority granted by lawPerrin, 784 F.2d at 1046. Notably, “express statutothaty is
not required under the public records exceptiddtiited States v. Cinergy Carpl95 F. Supp.
2d 909, 912 (S.D. Ind. 2007). Instead, Rule 8q&Bjcan apply if the agency investigates and
reports on mattensithin its general area of responsibility See id (emphasis added; internal
guotation marks omittedgf. Flannery Props.2000 U.S. App. LEXIS 12090, at *13 (affirming
district court’s decision not to admit report byl@ado state real estate commission in part
because Colorado Supreme Court expressly had teild@mmission was not fact-finder).
Thus, any requirement that there be any expresgatadirective that the work contained in the
report be conducted is not supported by the Rule.

In Marsee v. United States Tobacco B66 F.2d 319 (10th Cir. 1989), the court
affirmed the district court’s decision not to adma&ports published by the International Agency
for Research on Cancer (“IARC”) and the Consensexeldpment Conference of the National
Institute of Health (“NIH”). Id. at 324-25. The IARC report was prepared by sigenfrom
various countries and the NIH report was prepalgdd’ panel of scientists and non scientists
after a conference at which invited speakers ptedgrapers concerning different aspects of

smokeless tobacco.ld. at 325. The Tenth Circuit concluded that neitieflected “the findings



Case 4:05-cv-00329-GKF-PJC  Document 2659 Filed in USDC ND/OK on 10/01/2009 Page 4 of 20

of a governmental agency authorized by law to repothe adverse health effects of smokeless
tobacco.”Id. The trial court, however, had admitted a repbthe Surgeon General’'s Advisory
Committee as an “authoritative, exhaustive studg lpyiblic agency.”"Marsee v. United States
Tobacco Cq.639 F. Supp. 466, 470 (W.D. Okla. 1986).

Element 2 The Evidence Constitutes “Factual Findings,” Whid Is Broadly
Construed

“The term ‘factual findings’ is construed broadly ahincludes ‘conclusions and
opinions found in evaluative reports of public ageies™ In re Cessna2009 U.S. Dist. LEXIS
78504, at *17 (quotin@errin, 784 F.2d at 1047%ee also Beech Aircraft Corp. v. Rainégs
U.S. 153, 166-67 (1988) (holding that Rule 803(@)rtbt preclude admission of opinions and
conclusions regarding Navy plane crash). “Accagliirfactual finding’ includes not only
what happened, but how it happened, why it happerat who caused it to happéen
Grahamgsupra8 7049 (emphasis added).

By definition, the factual findings and underlyidgta set forth in an evaluative report are
admissible as part of that repoB8eeFed. R. Evid. 803(8) (providing hearsay exceptimm f
“records, reports, statements,data compilations(emphasis added)f. Wilson v. Merrell
Dow Pharmaceuticals, Inc893 F.2d 1149, 1154 n.6 (10th Cir. 1990) (nothmay information
used to create graphs on charts came “from sotheégare recognized as trustworthy under
Rule 803,” namely, “FDA data” and “information frotine CDC") (dicta)Elwood v. City of
New York450 F. Supp. 846, 872 (S.D.N.Y. 1978) (“On thal tof this action, plaintiffs sought
to have admitted into evidence a report, issuethbyNew York State Department of
Environmental Conservation. . . . The factual mateontained in the report is clearly
admissible. . . .” (citing Fed. R. Evid. 803(8)(G¥Bv’d on other grounds06 F.2d 358 (2d Cir.

1979).
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In addition, the general rule is that “factual fimgs” must be based upon the knowledge
or observations of the preparer of the report,mmseed to second-hand knowledge, such as
statements made by third parties. Weinstesugpra 8§ 803.10[4][a]. But government officials
may rely on colleagues or subordinates who haveeiipaisite knowledge. Weinsteinsjpra
8 803.10[3][a];see, e.g.United States v. Central Gulf Lines, In@74 F.2d 621, 626-27 (5th Cir.
1992) (finding admissible reports prepared by sywve with personal knowledge of facts who
had duty to report them to public official). Fotaenple, inHicks v. Corrections Corp. of
Americg No. CV08-0687-A, 2009 U.S. Dist. LEXIS 83158 (W.Ia. Mar. 27, 2009), the
district court concluded that “The Surgeon Gensradports on smoking and tobacco have also
been held admissible in federal court pursuantegoublic records hearsay exception in Fed.
Rules of Evid. rule 803(8), since the reports aspared pursuant to the Surgeon General’s legal
obligation to report new and current informationssnoking and health to the U.S. Congress. . . .
See alspBeech Aircraft Corp. v. Raingg88 U.S. 153, 109 S. Ct. 439, 102 L. Ed. 2d 4488)
(*factually based conclusions or opinions [in invgative reports] are not on that account
excluded from the scope of Rule 803(8)(C)’); 2 Matick on Evidence, 8§ 296(C) Investigative
Reports (6th ed.) (citing Boerner).”

Element 3 Circumstances Do Not Indicate That the Report IfJntrustworthy

To reiterate, public records, reports and data ¢latigns enjoy a presumption of
trustworthiness E.g, Hernandez2004 U.S. Dist. LEXIS 30820, at *8. Accordingbgurts
require specific evidence of a lack of trustwor#ss. Perrin, 784 F.2d 1047see also
Kalamazoo River Study Group v. Rockwell InteBF. Supp. 2d 799, 813-14 (W.D. Mich. 1998)
(finding no evidence that water testers were unfiedlor that their tests results were affected

by any bias)rev’d in part on other ground®28 F.3d 648 (6th Cir. 200(ehm v. Procter &
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Gamble Mfg. Cq 724 F.2d 613, 619 (8th Cir. 1983) (indicatingttbhallenge to methodology
of government report, and evidence rebutting réepoadnclusions, are issues of weight and
credibility). The Advisory Committee Notes to R@@3(8) identify four nonexclusive factors
for courts to consider in determining the trustworéss of a report:

0] the timeliness of the investigation;

(i) the investigator’s skill and experience;

(i)  whether a hearing was held; and

(iv)  possible bias when reports are prepared aitiew to possible litigation.
To be admissible, the report need not satisfyoalt fequirementsSee2 McCormick on
Evidence, 8 296.

Again, Defendants as the objecting parties beabtinden of proof to demonstrate that
the report lacks trustworthinesklernandez2004 U.S. Dist. LEXIS 30820, at *8. Attorney
argument is not evidenc&ee, e.gU.S. v. Taylor514 F.3d 1092, 1095, 1100 (10th Cir. 2008).
Il. Multiple Hearsay Is Dealt with Flexibly in the Context of Rule 803(8)

The admissibility standard of Rule 803(8) also uegg government reports that include
hearsay. Indeed, “[tlhe mere fact that a ‘repoctudes third party statements does not render
them inadmissible hearsayHernandez2004 U.S. Dist. LEXIS 30820, at *14. As statgttie
district court inHernandez“most Courts have considered the multiple heapsalplem
somewhat flexibly under Rule 803(8), given the sypresumption that public reports are
reliable. Thus, if the Court finds that the persath firsthand knowledge had no reason under
the circumstances to misrepresent information égotliblic official, the report will probably be
found admissible -- even though there was, strigpkyaking, no duty to report to the public

agency or means of verification, and even thougbpeeific hearsay exception or non-hearsay

use is applicable.’Hernandez2004 U.S. Dist. LEXIS 30820, at *14 (internal ¢atoon marks
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omitted) (addressing double hearsay involving thparty statements on which the investigators
relied”).

“As the court stated iRodriguez v. City of Houstp250 F. Supp. 2d 691, 700 n.2 (S.D.
Tex. 2003): Defendant objects to [the Internalaft Division Investigative Report], in its
entirety, arguing that it contains multiple levefshearsay and is not material or relevant to any
issue in this action. This objection is withoutritheThe disputed Internal Affairs Division
Report contains ‘factual findings resulting fromiawestigation made pursuant to authority
granted by law.” Fed. R. Evid. 803(8). Defendaa$ not shown that ‘the sources of [the]
information’ in this report ‘lack ... trustworthingsand the report is, therefore, admissible.™
Hernandez2004 U.S. Dist. LEXIS 30820, at *16 (quotiRgdriguez 250 F. Supp. 2d at 700
n.2). See also Wilsqr893 F.2d at 1154 n.6 (dicta) (“We do note, howetrat the information
used to create the graphs on the charts came fsares that are recognized as trustworthy
under Rule 803. Dr. Goddard determined the nurabBendectin tablets distributed using FDA
data that appears to be admissible under the prgalards exception of Rule 803(8). Doctors
Goddard and Lamm calculated the rate of birth defesing information from the CDC, whose
data has been ruled to be admissible under Rul@Bas well.”).

Additional examples, from the jurisprudence of $exond, Fourth, and Fifth Circuit
Courts of Appeals and the Northern District of Iowee provided below.

In Ellis v. International Playtex Inc745 F.2d 292 (4th Cir. 1984), the Fourth Circuit
reversed the exclusion of a report by the Centar®isease Control and Prevention (“CDC")
concerning toxic shock syndrome, despite the faatt it was based on information compiled
from doctors nationwide concerning symptoms suéfdrg their patients. The court

acknowledged that the reporting doctors had nolatesduty to report reliably to the CDC, that
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the CDC did not verify the doctors’ reports for a@xry, and that the doctors’ statements were
not subject to a specific hearsay exception. Thetaonetheless found that under the
circumstances, there was no conceivable motivéhedoctors to misrepresent information to
the CDC. Thus, the defendant could not overcoraesttong presumption of trustworthiness
attached to the public report, and its admissios afirmed.

In Moss v. Ole South Real Estate, Jr833 F.2d 1300, 1305-1306 (5th Cir. 1991), the
Fifth Circuit held that a HUD report was admissibleder Rule 803(8), reasoning that, although
Rule 803 is concerned with hearsay because ofdhergl distrust of out-of-court declarants,
Congress has created a presumption that this slisihould generally not apply to public
officials performing their legal dutiedd. at 1305-1306see also idat 1310 (“[Many]
government reports, as with many expert witneds@ to rely in part on hearsay evidence, and
the reports are not generally excluded for thiseea Under Rule 703, experts are allowed to
rely on evidence inadmissible in court in reachimgr conclusions. There is no reason that
government officials preparing reports do not hdneesame latitude.”)Accord In re Qil Spill by
The Amoco Cadj®54 F.2d 1279, 1308 (7th Cir. 1992) (“Rule 80333 multi-level exception,
in the footsteps of its common law precursors.”).

Similarly, inIn re Air Disaster at Lockerbie Scp87 F.3d 804, 828 (2d Cir. 1994), the
Second Circuit provided the following analysis:

Appellants object to the admission of the detedivestimony and his report. Based

on his analysis of passenger records and informatiwained from passengers’ and

crew members’ friends and relatives, Hendersorrohéted that the Samsonite bag

containing the bomb was an unaccompanied bag finerfrtankfurt flight.

Defendants moved to exclude his reports as baseduttiple layers of hearsay;

Henderson had compiled his reports based upon otfiegrs’ reports of interviews

they had conducted in this necessarily lengthyiandlved investigation.

We believe the evidence was properly received uRddr R. Evid. 803(8)(C) . . ..
See also Beech Aircraft Corp. v. Rainé88 U.S. 153, 167, 102 L. Ed. 2d 445, 109
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S. Ct. 439 (1988) (upholding broad admissibilityfadts in government reports,
unless circumstances demonstrate lack of trustinask). . . .

Here there was no explicit finding of trustworttssebut no such finding is
required before an official report under Rule 8033 may be received. The

plain language of the rule establishes general sailility, unless a report is
deemed to be untrustworthfgeeFed. R. Evid. 803(8) advisory committee’s note;
Kehm v. Procter & Gamble Mfg. Cd.24 F.2d 613, 618 (8th Cir. 1983).

Id. at 828.

Further, inkehm v. Procter & Gamble Cahe defendants contended that certain
materials constituting factual findings under R8G3(8)(C) must nevertheless be excluded on
grounds of multiple hearsay. The district coedponded as follows:

Although the multiple hearsay problem has been ioeed with regard to Rule

803(8)(C) . . . it has generally been held thatathor of the report or decision is not

necessarily required to have first-hand knowledg@®e facts upon which his

findings are basedUnited States v. Smith72 U.S. App. D.C. 297, 521 F.2d 957

(D.C. Cir. 1975)fFraley v. Rockwell International Corp470 F. Supp. 1264, 1267

(S.D. Ohio 1979). Where the trial judge finds ineestigative findings to be reliable,

their admissibility under Rule 803(8)(C) is warreahieven if the findings are not the

result of the direct personal knowledge of the autf the findings. 4 Weinstein’s

Evidence, para. 802(8)[03], at 803-203-04. Thius,multiple hearsay issue is

reducible to one of the trustworthiness of thedattindings.

Kehm v. Procter & Gamble C®b80 F. Supp. 890, 901 (N.D. lowa 1982) (intequabtation
marks omitted).

Defendants’ reliance odenny v. Hutchinson Sales Carp49 F.2d 816 (10th Cir. 1981),
is misplaced. Although the Tenth Circuit affirmié district court’s refusal to admit a Colorado
Civil Rights Commission report, in doing so, theu@testated that “[t]he jury was presented
substantial admissible evidence on the matter arha full statistical explanation of the

events. There seems little probative value ineeithe CCRC determination or Crow’s opinion

on whether discrimination existed. Moreover, thera real possibility that the jury would give
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undue deference to such evidenckl’ at 822. Here, of course, those same concernstdo n
apply.

In sum, based on the well-reasoned authority @teale, reports, statements, and data
compilations by a public office or agency are admbie under Fed. R. Civ. P. 803(8), even in
the presence of multiple hearsay.

II. Though an Open Question in the Tenth Circuit, the Btter-Reasoned Decisions Hold

That DaubertRule 702 Should Not Apply to Public Reports, Stateents, and/or
Data Compilations Otherwise Falling Within Rule 8038)(C).

Defendants’ urging on the Court to perforrauberttype analysis on various reports,
statements and/or data compilations prepared blycpadpencies is misguided.

Although there is no binding decision by the Te@trcuit on this issue, well-reasoned
decisions from other jurisdictions are instructikielding thatDaubertdoes not apply in the
context of Rule 803(8). The Fourth Circuit wiselgws Rules 702 (i.eDauber) and 803(8) as
alternative bases for the introduction of scieatiff technical findings of fact:

Phelps & Associates also challenges the admisgiarMecklenburg County tax

assessment, offered to prove the value of Gallosvasoperty. It argues that the

assessment contained undisclosed expert testimenya real estate appraisal,
subject to the gatekeeper provisions of Federat RUIEvidence 702 and

Daubert. . . .We conclude, however, that the assessment could@ppately

have been admitted under the agency records exoept the hearsay rule,

Fed. R. Evid. 803(8)which holds such documents sufficiently reliabéeduse

they represent the outcome of a governmental pscaed were relied upon for

nonjudicial purposes.

Christopher Phelps & Assocs., LLC v. Gallowa92 F.3d 532, 542 (4th Cir. 2007) (emphasis
added).

Likewise, an Eastern District of Missouri decisiends support to the conclusion that
public records are not subjectDaubert

Next the parties engage in a dispute concerningrpact of Fed. R. Evid.

803(8)(C) on the admissibility of these reports. [P]laintiff argues that the
reports are unreliable and riddled with errors sadhould be excluded his

10
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Daubert-esque attack on these official reports is unpersive Plaintiff's

arguments do not demonstrate a ‘lack of trustwoéés’ in the reports. Plaintiff

is free to attempt to rebut portions of the repatsitents with contrary evidence.
Cedar Hill Hardware & Constr. Supply, Inc. v. IrGorp., No. 4:04-cv-743, 2006 U.S. Dist.
LEXIS 16970, at *2-*3 (E.D. Mo. Apr. 5, 2006) (engis added).

A district court in the Western District of Michigdnas stated that “contentions that
[challenged] tests are invalid and not represergagio to the scientific accuracy of the tests
These are issues that go to the weight to be acedr the evidence, not to its admissibility
Kalamazoo River Stud® F. Supp. 2d at 813-14 (finding no evidence Weter testers were
unqualified or that their tests results were a#ddby any biaskee also Elwogd#50 F. Supp. at
872 (“On the trial of this action, plaintiffs sougb have admitted into evidence a report, issued
by the New York State Department of Environmentahg&ervation. . . . The factual material
contained in the report is clearly admissible.),.rev’d on other grounds06 F.2d 358 (2d Cir.
1979). And the Eighth Circuit has indicated thahallenge to the methodology of a
government report, and evidence rebutting the cmmhs of those reports, are issues of weight
and credibility for the trier of factkehm 724 F.2d at 619.

Defendants’ reliance on the Tenth Circuit decisio8imek v. J.P. King Auction Gd.60
Fed. Appx. 675, 686 (10th Cir. 2005), is misplacéd. a threshold matter, ti&@mekdecision is
unpublished and therefore is “not precedential’spant to 10th Circuit Rule 32.1.

In addition, the Court isimekrelied on, among others, the Ninth Circuit’'s demian
Desrosiers v. Flight International of Florida, Ind56 F.3d 952 (9th Cir. 1998) (affirming
refusal to admit entire 700-800 report, but ultielatadmitting almost all findings of fact), and
Heary Brothers Lightning Prot. Co. v. Lightning Rrinst, 287 F. Supp. 2d 1038 (D. Ariz.

2003). Even iDesrosiersandHeary Brothershoweverthe objecting partiesin challenging a

11
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government report, had the burden to present sifti@vidence — and not just stated objections
— to permit a finding that the report containedrusitworthy opinions.Desrosiers 156 F.3d at
961-62;Heary Bros, 287 F. Supp. 2d at 1076.

Further, although couched in termsOdubert theDesrosiersandHeary Brothers
courts’ decisions are actually grounded in thediadof trustworthiness attendant to Rule
803(8)(C). SeeFed. R. Evid. 803(8) advisory committee’s note Desrosiers for example, the
Ninth Circuit concluded that the author of the n¢id not have the requisite skill or
experience. Therefore, although the trial counpperly had admitted “almost all ‘Findings of
Fact’ in the [accident] report,” 156 F.3d at 961-82id not err in excluding the investigator’s
opinions because:

[The investigator] did not attend aviation accidextonstruction school until after

completing the JAG report; 2) he had no formahirag in aircraft accident

investigation; 3) this was the first JAG aircraétment report Lt. Hamilton ever

prepared; and 4) Lt. Hamilton never reviewed thiersgs maintenance records
before issuing the report. . . .

Likewise, theHeary Brotherscourt principally based its decision to excludéeghnical
manual” regarding the efficacy of lightning proieatsystems upon the court’s conclusion that
the report was not the product of its author’s amuestigation (i.e., the report contained double
hearsay). Specifically, the author had compilegifthdings of third parties, and the court found
that “the ‘sources of information . . . indicat&ftk of trustworthiness.””See287 F. Supp. 2d at
1076. The court added: “[T]here are no affirmatijuarantees within the Technical Manual that
the author has the expertise to evaluate the lightiests, nor that the author undertook a

comprehensive or reliable investigation of the isiifie validity of lightning protection systems.”

12
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Id. Again, these are n@aubertfactors. They are the indicia of trustworthinagendant to
Rule 803(8)(C).SeeFed. R. Evid. 803(8) advisory committee’s note.

In short, @Dauberttype analysis should not be applied to governmamdrts otherwise
admissible under Fed. R. Evid. 803(8). Even ifhsac analysis were to apply, Defendants as the
objecting parties bear the burden — even undeaukigority cited by Defendants — to
demonstrate unreliability, through the presentatibavidence and not attorney argument.

V. State’s Exhibit 5107 Is Admissible Under Rule 803{8C).

At the request of the Court, the State clarifisibsition with respect to State’s Exhibit
5107. In light of the principles articulated abpaad the presumed admissibility and reliability
of government reports, statements, and data cotigpitaunder Fed. R. Evid. 803(8)(C), the
State submits that State’s Exhibit 5107 shoulddmitied in its entirety. As stated above,
Defendants bear the burden to demonstrate — ndbyusttorney argument, but by evidence —
that such report lacks sufficient trustworthinesbé considered by the Court. Defendants have
not met their burden. In addition, while claimithgit such report contains hearsay within
hearsay, the authorities identified in Sectioauprainstruct that government reports are
nonetheless admissible even when they contain preitiearsay See, e.gHernandez v. City of

AlbuquerqueNo. CIV 02-0333, 2004 U.S. Dist. LEXIS 30820}a4 (D.N.M. Jan. 24, 2004).

*k%

®  Even if not admissible under Fed. R. Evid. 80388 minimum, the proffered

government reports should be admitted for the pgemd showing that pollution from land
application of poultry waste in the IRW was knowrkoowable to each of Defendants and was
an entirely foreseeable consequence of their canduc

13
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Respectfully Submitted,

W.A. Drew Edmondson OBA #2628
ATTORNEY GENERAL

Kelly H. Foster OBA #17067
ASSISTANT ATTORNEY GENERAL
State of Oklahoma

313 N.E. 2¥'st.

Oklahoma City, OK 73105

(405) 521-3921

M. David Riggs OBA #7583

Joseph P. Lennart OBA #5371

Richard T. Garren OBA #3253

Sharon K. Weaver OBA #19010

Robert A. Nance OBA #6581

D. Sharon Gentry OBA #15641

David P. Page OBA #6852

RIGGS, ABNEY, NEAL, TURPEN,
ORBISON & LEWIS

502 West Sixth Street

Tulsa, OK 74119

(918) 587-3161

Louis W. Bullock OBA #1305

Robert M. Blakemore OBA 18656
BULLOCK, BULLOCK & BLAKEMORE
110 West Seventh Street Suite 707
Tulsa OK 74119

(918) 584-2001
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(admittedpro hac vicé
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MOTLEY RICE LLC

28 Bridgeside Boulevard
Mount Pleasant, SC 29465
(843) 216-9280
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(admittedpro hac vicé
Ingrid L. Moll
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Mathew P. Jasinski
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